Lesson 34 — Perek 21 — Vicarious Punishment and Ben Sorer Umoreh

Background:

The law of the rebellious son seems problematic to the modern sensibility. In fact, Hazal
also wouldn’t accept it at face value. This lesson will show how placing this law into its
cultural context can help explain its motivation.

Activity:

1. Review some of the differences between the Hammurabi Code and Sefer Debarim
from the previous lesson. Perhaps the most striking difference is the last case of vicarious
punishment. The Torah’s proclamation that one can only be punished for his own sins is
obvious to us today when the spirit of individualism runs deep. But it was not always
obvious.

2. Can anyone justify or explain the assumptions behind the Babylonian law?

In ancient times, the family, rather than the individual, was the primary unit in society.
The patriarch of the family would make all decisions for his clan such that the father
owned his children and could do with them as he pleased. Such a law was widespread in
early Roman society and was known as patria potestas. Here is the Encyclopedia

Britannica entry for this term:

(Latin: “power of a father”), in Roman family law, power that the male head of a family
exercised over his children and his more remote descendants in the male line, whatever
their age, as well as over those brought into the family by adoption. This power meant
originally not only that he had control over the persons of his children, amounting even to
aright to inflict capital punishment, but that he alone had any rights in private law. Thus,
acquisitions of a child became the property of the father. The father might allow a child (as
he might a slave) certain property to treat as his own, but in the eye of the law it continued
to belong to the father.

In fact, we even find traces of this conception in Israel during the times of the Abot.
Yehudah orders execution of Tamar without a trial (Gen 38:24) and Reuben tells
Ya’akob “you may kill my two sons if I don’t return Benjamin to you” (Gen 42:37).

Together with the worldview that allows fathers to kill children also comes the
assumption that if the father sins, then he along with his entire clan can be viewed as a
unit and punished all together. This is the assumption behind the Hammurabi code which
rules that the most appropriate punishment for causing the death of one person’s son is to
kill the killer’s son. Debarim 24:16 directly responds to this ancient concept by declaring
in absolute terms that “children shall not be put to death for the sins of their fathers.”

Seforno points out that it was the custom of ancient kings to punish anyone guilty
of treason by killing not only him but also his children so that they will not try to take
revenge. This pasuk would also prohibit a Jewish king from copying that ancient custom.
In fact, we read that when the servants of Yoash king of Yehudah assassinated him,
Amaziah the son of Yoash only took revenge on the guilty servants and not on their
children because of this pasuk.
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3. We are now in a better position to understand the law of the rebellious son. How can
the Torah allow a child, no matter how disobedient, to be killed? In many ancient
societies, parents could physically punish their children for disobedience without having
to consult any court. The Torah seeks to limit the power of the parents over the children
by requiring them to bring the child to the elders of the town so that they can decide the
case. Parents are not authorized to take matters into their own hands. The Torah here does
not recognize their absolute right to do with their children as they please but rather
protects the rights of the child against abusive parents. The elders, who are more level
headed than the parents, will always find a reason not to kill the child. Hazal define the
various requirements necessary in order to convict the child so strictly that it is
impossible for them all to be fulfilled. R. Yehudah, for example, requires that the father
and mother be exactly alike in voice, looks, and height. See L34 Perek 21 - Ben Sorer
Umoreh in Talmud - Source Sheet.doc for more examples. This in effect legislates the

law out of existence as the Talmud says:
Just because he ate a large portion of meat and drank half a log of Italian wine, may his father
and mother take him out to be stoned? The correct interpretation is that there never was a case
of the Wayward and Rebellious Son [put to death] and there never will be - 7°77 X7 7713 7110 12
nine Y X2). The reason it was written in Scripture is that one may study it and receive
benefit. (Sanhedrin 71a)

The common denominator to all laws discussed in this lesson is that each individual,
even children, has a right to life and justice. Nobody can be punished for the sins of
another and parents do not have a right to do whatever they want with their children.

Additional Discussion:

Debarim 24:16 seems to contradict 5:9 which says that God visits the sins of the fathers
on the children for three and four generations. Ibn Ezra explains that “the text ‘the fathers
shall not be put to death for the children” is a command to Israel; the passage “visiting
the sins of the fathers on the children” refers to the Visitor Himself.” In other words,
human courts can never make a judgment to punish one person for the sins of another.
However, we still wonder why God should punish innocent children for deeds of their
fathers. Luzzato (see quote in Nehama Leibowitz, p. 241) explains that part of the natural
world is that children suffer from bad decisions made by their parents. Children often
take on the bad habits of their parents such as alcoholism or domestic violence. Children
of broken families suffer while growing up and also have trouble with relationships as
adults. Discuss examples from current events or from students’ experience.

[An alternative explanation can be found in Makkot 24a which states that Yehezke’el
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